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ultimately dismissed, illustrates the wide range of theories that have arisen in
discrimination cases.

Federal and state statutes make it unlawful to retaliate against a person for
exercising rights protected by law. For example, a student in a distance educa-
tion program sued for retaliation in violation of the First Amendment when he
was accused of plagiarism and expelled. The case was ultimately dismissed for
lack of personal jurisdiction over the school (Martin v. Godwin, 2007: 299). The
Gilbert court set forth the elements of a prima facie retaliation claim:

To establish a prima facie case of retaliation, Gilbert must demon-
strate (1) he engaged in statutorily protected activity, (2) he suffered
an adverse employment action, and (3) a causal connection exists
between the two. (Gilbert v. Des Moines Area Community College, 2007
917)

Where a legitimate rationale exists for an adverse action retaliation claims will
be dismissed.

Claims against Educational Institutions Alleging
Defamation

Defamation claims,also follow situations where students, or instructors, have
been found by universities to have committed plagiarism. To prove that a com-
munication is defamatory, a plaintiff must show that the nature of the com-
munication would tend to cause injury to a person’s reputation and that the
communication was published.

Defamation traditionally has included both slander, involving oral commu-
nications, and libel, involving written communications. To prove that a com-
munication is defamatory, a plaintiff must establish that the defendant published
a defamatory communication to a third party, that the defendant asserted facts
about the plaintiff, and that the communication was a proximate cause of injury
to the plaintiff. Some communications are defamation per se, meaning that a
plaintiff does not have to prove “special,” or quantifiable, damages, such as
lost earnings. As one New Mexico court wrote:

A statement is deemed to be defamatory per se, if, without reference
to extrinsic evidence and viewed in its plain and obvious meaning,
the statement imputes to plaintiff: the commission of some criminal
offense involving moral turpitude; affliction with some loathsome
disease, which would tend to exclude the person from society; un-
fitness to perform duties of office or employment for profit, or the
want of integrity in discharge of the duties of such office or employ-
ment; some falsity which prejudices plaintiff in his or her profession
or trade; or unchastity of a woman. (Newberry v. Allied Stores, Inc.,
1989: 28; 1235)

Defendants can raise the truth of the communication as an affirmative defense.
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Where a public figure, such as a university professor, is concerned, a plain-
tiff alleging defamation must also show there was actual malice by clear and
convincing evidence. Thus, where one professor had formally accused another
of plagiarizing his idea for a course, where a university investigation had con-
cluded that there was in fact no plagiarism, and where the accusing professor
refused to retract his allegations, a jury properly found that there was actual
malice (Abdelsayed v. Narumanchi, 1995: 381).

Other theories related to defamation violations include claims that a liberty
interest protected by the Due Process Clause was infringed and false light
invasion of privacy claims. With regard to the former:

In order to prevail on a claim for a violation of this type of liberty
interest under the Due Process Clause of the Fourteenth Amendment,
a plaintiff must prove that the charges against him: “(1) placed a
stigma on his reputation; (2) were made public by the employer; (3)
were made in conjunction with his termination or demotion; and (4)
were false.” (Amr v. Virginia State University, 2009; quoting Sciolino v.
City of Newport News, 480 E.3d 642, 646 [4th Cir. 2007])

With regard to false light invasion of privacy:

One who gives publicity to a matter concerning anotlver that places
the other before the public in a false light is subject to liability to the
other for invasion of privacy, if (a) the false light in which the other
was placed would be highly offensive to a reasonable person, and
(b) the actor had knowledge of or acted in reckless disregard as to
the falsity of the publicized matter and the false light in which the
other would be placed. (Grigorenko v. Pauls, 2003: 446, 448)

Not surprisingly, two central concerns in resolving any defamation claim
where plagiarism is concerned are whether the allegations of plagiarism were
true and whether the allegations were disseminated to a sufficiently large audi-
ence to cause reputational damage. False light invasion of privacy claims require
an injurious communication to be disseminated widely. Thus, in Grigorenko,
where only “nine persons at Yale and three persons outside the Yale community”
knew about allegations of plagiarism, the claim was dismissed (Grigorenko v.
Pauls). On the other hand, this threshold was clearly met in Gunasekera where
the plaintiff was suing for defamation, which requires less dissemination of
the communication, and the university held a press conference to announce
a report that was highly critical of him. The report concluded that rampant
plagiarism existed “in mechanical-engineering graduate-student theses” and
accused Gunasekera, a professor, of neglecting his responsibilities, contribut-
ing to an academic atmosphere where plagiarism was tolerated (Gunasekera v.
Irwin, 2009: 464).
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Defenses and Justifications Voiced in Response
to Allegations of Plagiarism

Students, or instructors, who have been accused of committing plagiarism pro-
duce a wide assortment of defenses and justifications, beyond the challenges to
procedure and other claims discussed earlier. These defenses and justifications
include contentions that no plagiarism was committed, that the plagiarism was
unintentional, or that the plagiarism was permitted.

Some persons accused of plagiarism contend that the university or college
policy on academic integrity does not cover the situation in question. In Cho v.
University of Southern California, for example, the plaintiff claimed that she did
not need to provide attribution for passages from textbooks inserted verbatim
into essays prepared for her doctoral qualifying examination because the in-
formation contained therein was “common knowledge” to the persons who
would grade her essays. Cho also claimed that the university’s prohibitions
against plagiarism did not apply to take-home examinations. The court review-
ing the university’s policies and procedures found both arguments unavailing,
inasmuch as the university plagiarism policy had no exception for common
knowledge and the university’s conduct code prohibiting “[ilmproper acknowl-
edgement of sources in essays or papers” would indeed apply to take-home
examinations (Cho v. University of Southern California, 2006).

Persons accused of plagiarism will often argue that the plagiarism was unin-
tentional. As discussed later, some plagiarism policies require that the conduct
prohibited be deliberate, and others do not. In either situation, however, the
claim will fall flat where the plagiarism is blatant, as, for example, where text
from the plagiarized source is copied verbatim. For example, in Sanderson v.
University of Tennessee an undergraduate student plagiarized verbatim from
several sources in preparing the first draft of a term paper. Pleased with the
“84” he received on the draft, he submitted the paper in a campuswide writ-
ing competition where his breaches of academic integrity came to light. An
administrative law judge, focusing narrowly on the definition of plagiarism
in Black’s law dictionary, found Sanderson had not intended to plagiarize and
was therefore not guilty of it. This decision was reversed by the University
Chancellor, and the Chancellor’s findings were upheld on appeal. In light of
the definition of plagiarism provided to the class Sanderson attended (“using
an author’s words or ideas without giving credit”) and the numerous instances
where Sanderson appropriated text verbatim from other sources without at-
tribution, it was clear to the court that he was guilty of plagiarism (Sanderson
v. University of Tennessee, 1997).

Perhaps the most bizarre justifications for plagiarism are thdse that attempt
to shift the blame to a third party who, it is argued, actually prepared the paper
and committed the plagiarism. These persons are saying, in other words, that
they did not plagiarize, but the person they got to write their paper for them
did. This was the argument in Gilbert where a provost applying for the posi-
tion of president of Des Moines Area Community College (DMACC) was not
interviewed and subsequently complained of discrimination. In investigating
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the complaint it was discovered that the essay accompanying his application
plagiarized other sources. When asked about this, Gilbert attempted to shift
blame to a consultant he had hired to write his essay for him:

Gilbert acknowledged his application contained plagiarized materi-
als, but Gilbert denied having knowledge of or being involved in the
actual act of plagiarism. Gilbert stated (1) he had hired a consultant to
assist him in completing his application, (2) the consultant prepared
the essay answers for Gilbert and apparently committed the act of
plagiarism, and (3) he was unaware any plagiarism had occurred.

DMACC officials interviewed Gilbert again on December 22, 2004,
and Gilbert again claimed the consultant, whom Gilbert stated he
had paid about one thousand dollars in cash (with no receipt from
the consultant), had prepared the essay answers. However, Gilbert
could not recall the consultant’s name, the number of times he met
with the consultant, or the length of their meetings. Gilbert was un-
able to provide a description of the consultant. When asked whether
the consultant was male or female, Gilbert replied, “Both.” Gilbert
then said, “I met with more than one sex.” When asked how many
people he consulted, Gilbert stated, “It would be one or two, because
I think there was [sic] two, but I'm not sure.” (Gilbert v. Des Moines
Area Community College, 2007: 912)

Defining Plagiarism

Courts will occasionally look to university, or college, definitions of plagiarism
in evaluating claims against colleges and universities. In Chandamuri v. George-
town University, a U.S. District Court examined Georgetown University’s defini-
tion to evaluate a claim that the Honor Code was improperly applied because
Chandamuri “did not intend to pass off the work of others as his own.” The
argument was unavailing inasmuch as university’s rules prohibited “plagiarism
in any of.its forms, whether it is intentional or unintentional” (Chandamuri v.
Georgetown University, 2003: 78-79).

Similarly in Napolitano II a New Jersey Superior Court quoted at length
from Princeton’s “General Requirements for the Acknowledgment of Sources
in Academic Work.” The university’s rules identified and clarified fundamental
principles of academic integrity regarding the acknowledgment of sources relied
on. In addition to requiring the “precise indication of the source—identifying
the author, title, place and date of publication (where relevant), and page num-
bers” when sources are quoted from or paraphrased, the General Requirements
specifically require attribution where a source was consulted long before the
paper was prepared, where the source contains facts and ideas that the student
then elaborates on, or where a student consults an essay or notes prepared by
another student:
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Occasionally, students maintain that they have read a source long
before they wrote their papers and have unwittingly duplicated some
of its phrases or ideas. This is not a valid excuse. The student is re-
sponsible for taking adequate notes so that debts of phrasing may
be acknowledged where they are due.

Ideas and Facts. Any ideas or facts which are borrowed should be
specifically acknowledged in a footnote or in the text, even if the
idea or fact has been further elaborated by the student. Some ideas,
facts, formulae, and other kinds of information which are widely
known and considered to be in the “public domain” of common
knowledge do not always require citation. . . .

Occasionally, a student in preparing an essay has consulted an
essay or body of notes on a similar subject by another student. If thé
student has done so, he or she must state the fact and indicate clearly
the nature and extent of his or her obligation. The name and class of
the author of an essay or notes which are consulted should be given,
and the student should be prepared to show the work consulted to
the instructor, if requested to do so. (Napolitano 1I, 1982: 266-67)

A central consideration in defining plagiarism where students are concerned
is whether the conduct prohibited must be deliberate and whether there must be
some intention to represent the writing as one’s own work. Prohibitions against
plagiarism should, of course, state clearly whether the misconduct must be de-
liberate or not. Policies that impose discipline even where the conduct was not
deliberate may be appealing insofar as they promise to streamline disciplinary
hearings. There are, nonetheless, some advantages to requiring conduct war-
ranting punishment to be deliberate and to reflect an intention to improperly
pass work off as one’s own. This approach is more consistent with a tradition
where the imposition of punishment is associated with an intentional act. De-
fining plagiarism as a form of academic fraud requiring that intent to deceive
be found also preserves flexibility in dealing with individual circumstances.
Where sources have been used without attribution, but make up only a small
portion of an academic writing and can be attributed to carelessness, a poor
grade, warning, or effort to remediate a student’s understanding of citation
principles may better serve an institution’s educational mission than a failing
grade, a notation on a student’s transcript, suspension, or expulsion.

A Florida state appellate court expressed criticism of one plagiarism policy
that did not require a finding of intentional plagiarism on the grounds that it
promoted unlimited university discretion and the possibility of disparate pun-
ishments for similar conduct. The case involved a student who had referred to
the Posse Comitatus Act in her paper, included language directly from the act in
quotation marks, but had failed to supply a citation to the Act. The court wrote:

An overbroad reading of the University’s definition of plagiarism,
coupled with the University’s position that intent to plagiarize is
not required to constitute a violation of the academic code, arguably
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results in almost unlimited discretion afforded to faculty to deter-
mine whether a student plagiarized a paper. . . . The hearing board
upheld the professor’s charge that A.K. had committed plagiarism
but also concluded that she had no intent to do so. However, that
concession is of little benefit to A.K. Neither this conclusion nor the
University’s definition of plagiarism will appear on A K.s transcript.
It is this transcript which will be reviewed by postgraduate and
professional schools to which A K. may apply. . . .

Several procedural issues plagued the proceedings between A K.
and the University. Following the Academic Integrity Hearing Board’s
decision upholding the professor’s finding of plagiarism, A.K. sought
an appeal she believed was authorized by the University’s rules.
The University informed A K. that the hearing board’s decision was
final and nonappealable, a position it maintained throughout most
of the proceedings in the circuit court below. A K. disagreed, citing
a version of the University’s Student Handbook. Eventually the trial
court determined that the University’s position was incorrect—an
appeal from the hearing board was authorized and permitted. . . .

Finally, the record suggests that another student committed simi-
lar citation errors in his paper as A.K. committed in hers. Professor
LaRose graded his paper with a “C” and made no accusation of
plagiarism, while A.K. received the substantial punishments already
described. If this reference is accurate, the academic treatment of the
two students appears to be disparate. (LaRose v. AK, 2009)

Another challenge in defining plagiarism is determining how to explicitly
prohibit some conduct—such as representing writing prepared by another as
one’s own work—while permitting conduct such as receiving the assistance of
a writing tutor or a reference librarian. Some state legislatures that have drafted
laws prohibiting term paper sales have wrestled with this problem, and the
statutes they arrived at are instructive.

State governments have recognized the destructive potential of plagiarism
in laws prohibiting the sale of term papers and other materials. Colorado’s
statute, for instance, declares that “practice of trafficking in academic materials,
commonly referred to as ghostwriting, serves no legitimate purpose and tends
to undermine the academic process to the detriment of students, the academic
community, and the public...” (CR.S.A. § 23-4-101).

Educators who examine state statutes designed to ban the sale of term papers,
like those who survey relevant case law, are better prepared to draft plagiarism
policies with precision than their colleagues who rely solely on experience and
their knowledge of existing university policies. Some provisions in these stat-
utes—such as, in some instances, criminal penalties and prohibitions on adver-
tising—have little relevance to academic plagiarism policies. Other provisions,
however, are highly relevant. These statutes were drafted by legislators who
strove to define prohibited conduct carefully. They also worked to distinguish
conduct that would be prohibited from permissible activities. These are the same
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issues that educators will confront in creating and using university plagiarism
policies. The statutes were carefully drafted to reduce ambiguity and vague-
ness. These statutes are therefore useful aids to drafters of university policies
who seek to clearly prohibit some conduct, clearly permit other conduct, and
reduce to a reasonable minimum the types of conduct for which their policy
provides no clear guidance.

California, Colorado, Connecticut, Florida, Illinois, Maine, Maryland, Mas-
sachusetts, Nevada, New Jersey, New York, North Carolina, Oregon, Pennsyl-
vania, Texas, Virginia, and Washington all have enacted statutes banning the
sale of term papers. Relevant sections of these statutes can be found in the
following state codes:

California West’s Ann. Cal. Educ. Code §§ 66400-405 (Prohibitiorf con-
cerning Preparation, Sale and Distribution of Term Papers,
Theses, etc.)

Colorado C.RS.A. §8§ 23-4-101-105 (Preparation, Sale, and Distribution
of Academic Materials—Advertising)

Connecticut C.G.S.A. §§ 53-392a~e (Preparation of Assignments for Stu-
dents Attending Educational Institutions Prohibited)

Florida West's FS.A. § 877.17 (Works to Be Submitted by Students
without Substantial Alteration)

Nlinois 110 IL. C.S. §§ 5/0.01-5/1 (Academic Plagiarism Act)

Maine 17-A M.R.S.A. § 705 (Criminal Simulation)

Maryland MD Code, Education, §§ 26-201 (Sales Prohibited)

Massachusetts ~ M.G.L.A. 271 § 50 (Sale of Research Papers, etc.; Taking of
Examinations for Another at Educational Institutions)

Nevada N.R.S. 207.320 (Preparation or Sale of Academic Writings)

New Jersey N.J.S.A. 18A:2-3 (Sale of Term Papers or other Assignments;
Penalties; Actions for Injunction)

New York McKinney’s Education Law § 213-b (Unlawful Sale of Dis-

North Carolina

sertations, Theses and Term Papers)
N.C.G.S.A. §14-118.2 (Assisting, etc., in Obtaining Academic
Credit by Fraudulent Means)

Oregon O.R'S. § 164.114 (Sale of Educational Assignments)

Pennsylvania 18 Pa. C.S.A. § 7324 (Unlawful Sale of Dissertations, Theses
and Term Papers)

Texas V.I.C.A., Penal Code § 32.50 (Deceptive Preparation and
Marketing of Academic Product)

Virginia Va. Code Ann. §§ 18.2-505-508 (Preparation, etc., of Papers
to be Submitted for Academic Credit)

Washington West’'s RCWA 28B.10.580-584 (Term Papers, Theses, Disserta-

tions, Sale of Prohibited—Legislative Findings—Purpose)

The basic approach these statutes take is to (1) prohibit the sale of term

papers, theses, and other materials submitted for academic credit; (2) specifi-
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cally exempt certain types of activities, such as providing tutorial and research
assistance; and (3) provide for remedies and sanctions.

California, like most other states with statutes banning the sale of term pa-
pers, prohibits the sale of materials that will be submitted for academic credit:

No persori shall prepare, offer to prepare, cause to be prepared, sell,
or otherwise distribute any term paper, thesis, dissertation, or other
written material for another person, for a fee or other compensation,
with the knowledge, or under circumstances in which he should
reasonably have known, that such term paper, thesis, dissertation,
or other written material is to be submitted by any other person
for academic credit at any public or private college, university, or
other institution of higher learning in this state. (Prohibition concern-
ing Preparation, Sale and Distribution of Term Papers, Theses, etc., West’s
Ann. Cal. Educ. Code § 66400)

Some states provide a broader definition of the types of materials covered.
Connecticut, for instance, prohibits preparing or offering to prepare “any term
paper, thesis, dissertation, essay, report or other written, recorded, pictorial,
artistic or other assignment” in “return for pecuniary benefit” (Preparation of
Assignments for Students Attending Educational Institutions Prohibited, C.G.S.A. §§
53-392b[A]). Maine specifically prohibits taking “an examination for another
person” in “return for pecuniary benefit” (Criminal Simulation, 17-A M.R.S.A.
§ 705). Some states, such as Florida, also slightly broaden their prohibitions
beyond materials submitted for academic credit to include materials submitted
“in fulfillment of the requirements for a degree, diploma, or course of study
.. ."” (Works to Be Submitted by Students without Substantial Alteration, West's
FS.A. § 877.17).

Academic writings that are not clearly covered by these acts would include
essays written to accompany applications for admission, writings submitted for
writing competitions, writings by student journalists, and other not-for-credit,
nonrequired materials that nonetheless benefit students by helping them gain
admigsion, win honors, and gain success at extracurricular activities. Accord-
ingly, educators should consider whether university plagiarism policies should
specifically prohibit plagiarism in connection with various types of not-for-
credit writings. They should also consider whether it is desirable to specifically
enumerate various types of noncredit writings or to instead include general
language such as “submitted for academic credit or other academic benefit.”

Many of the statutes explicitly recognize that some types of assistance given
to students preparing academic writings are appropriate and desirable. These
include typing or assembling term papers, furnishing research or information,
and providing tutorial assistance, editing assistance, and so forth. Pennsylvania’s
statute, for instance, specifically authorizes these activities:

Nothing herein contained shall prevent such educational institu-
tion or any member of its faculty or staff from offering courses,
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instruction, counseling or tutoring for research or writing as part of
a curriculum or other program conducted by such educational insti-
tution. Nor shall this section prevent any educational institution or
any member of its faculty or staff from authorizing students to use
statistical, computer, or any other services which may be required or
permitted by such educational institution in the preparation, research
or writing of a dissertation, thesis, term paper, essay, report or other
written assignment. Nor shall this section prevent tutorial assistance
rendered by other persons which does not include the preparation,
research or writing of a dissertation, thesis, term paper, essay, report
or other written assignment knowing, or under the circumstances
having reason to know, that said assignment is intended for submis-
sion either in whole or substantial part under said student’s name to.
such educational institution in fulfillment of the requirements for a
degree, diploma, certificate or course of study. Nor shall any person
be prevented by the provisions of this section from rendering ser-
vices for a fee which shall be limited to the typing, transcription or
reproduction of a manuscript. (Unlawful Sale of Dissertations, Theses
and Term Papers, 18 Pa. CS.A. § 7324e)

It is possible, of course, for tutorial, editorial, or research assistance to exceed
reasonable bounds, such that an academic writing is no longer substantially the
work of the person submitting it. One approach, taken by Oregon, to forestall
this is to specify that the assistance cannot make up a substantial part of the

assignment:

(3) Nothing in this section prohibits a person from rendering for a
monetary fee:

(a) Tutorial assistance if the assistance is not intended to be submit-
ted in whole or in substantial part as an assignment; or

(b) Service in the form of typing, transcribing, assembling, repro-
ducing or editing an assignment if this service is not intended to
make substantive changes in the assignment. (Sale of Educational As-
signments, O.R.S. § 164.114)

In defining plagiarism it may be desirable to distinguish it from copyright
infringement because the two concepts are often confused and conflated. Copy-
right refers to rights based in federal statutes enacted pursuant to Article I, Sec-
tion 8 of the Constitution. Two key differences between copyright infringement
and plagiarism are whether lack of permission or lack of attribution renders the
use of another’s work improper. In regard to plagiarism, using a source to quote
small passages and to support contentions is fine, so long as accurate citations
are employed to provide attribution on a use-by-use basis. No permission to
use the material is required.

Copyright, on the other hand, refers to transferable statute-based rights to
reproduce and distribute a creative work. Here uses of material must either be by
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permission from the copyright owner or pursuant to some statutory exception,
such as works that have entered the domain or fall under fair use. University,
or college, copyright policy typically works to facilitate (1) acquiring (and pay-
ing for) permissions; (2) educating people about fair use under 17 U.S.C. § 107;
(3) imposing nonstatutory guidelines reflecting the university’s understanding
of the parameters of fair use; (4) ensuring the college, or university, complies
with, and gets the full benefit of, statutory provisions under the TEACH Act
and the Digital Millennial Copyrights, which provisions protect universities
and colleges from liability if they comply with statutory procedures; and (5)
ensuring that the provisions of 17 U.S.C. § 108, allowing limited copying for
preservation purposes, are properly utilized.

Plagiarism, on the other hand, although it occasionally involves copying
sections of a work without permission, is a breach of academic integrity. Pro-
hibitions against it are enforced by university disciplinary proceedings. Some
universities and colleges may, of course, want to prohibit copyright infringement
and impose discipline in appropriate circumstances. Given the importance of
clarity in university plagiarism policies, however, copyright infringement should
be dealt with under separate provisions.

Conclusion

While reviewing the law of plagiarism will not always provide educators with
specific answers, it should give them a basic set of questions to ask when re-
viewing and revising their plagiarism policy. These questions might be stated,
for example, as follows:

1. How does the college or university define plagiarism?

2. Is the definition consistent across all divisions of the university?

3. Does the disciplinary policy provide persons accused of plagiarism
with effective notice of the charges against them and an opportunity
to be heard?

4. ‘What additional procedural protections exist or would be desirable to
institute?

5. Is the text of the policy clear, and is it published prominently?

6. Is the policy supported with adequate training and education to ensure
it is enforced fairly and consistently?

7. What counts as evidence of plagiarism?

8. What evidence could be produced that would rebut a charge of
plagiarism?

9. What type of record of the proceedings should be prepared and
preserved?

10. When should failures to properly cite works be grounds for a poor
grade, as opposed to grounds for academic discipline?

11. What are appropriate punishments for plagiarism?

12. What procedures will be in place to preserve the confidentiality of
disciplinary proceedings?
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